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The matter of individual liability 
of stockholders, etc., of a non- 
complying foreign corporation, is 
discussed by the Supreme Court of 
Tennessee; in the case of Campbell- 
Moss-Johnson, Inc., v. Lupton, 290 
§. E. 992. That case involved a 
bill filed to recover from a stock- 
holder debts primarily the obliga- 
tions of an unqualified foreign cor- 
poration alleged to have been “doing 
business” in the state when the 
debts were contracted. 

In the determination of this 
question, the court cites the case of 
Equitable Trust Co. v. Central 
Trust Co., 145 Tenn. 148, the 
leading case on the subject. “An 
analysis of the opinion in that case 
discloses that a distinguishing prin- 
ciple recognized and applied was 
that liability accrues against the 
participating stockholders when the 
place of the performance of the 
contract is in this state. In that 
case liability against the stock- 
holders was denied as to those 
obligations, chiefly for borrowed 
money, which were payable under 
the contracts, that is, where the 
contracts were to be performed in 
other states. Pages 181 and 182 
(239 S. W: 171). And this was so 
held despite the fact that this 
money was used in the prosecution 
of the company’s business at Day- 
ton, Tenn.; and liability was ad- 
judged when the performance of the 
contract was to be in Tennessee, 
and this, as correctly insisted by 
counsel here for complainant, with- 
out regard to whether the trans- 
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Individual Liability of Stockholders, 
etc., of Unqualified Foreign 
Corporation 


actions were interstate or not.” 

Applying this principle and recog- 
nizing the distinction drawn in the 
Equitable Trust Company case, 
recovery in the instant case was 
denied, inasmuch as performance 
of the contract was to take place 
outside of the state, and “the 
pertinent principle upon which in- 
dividual or partnership liability 
rests for obligations created in a 
corporate name is nonrecognization 
of the corporate existence whenever 
the obligations sued on rise out of 
the doing of business in Tennessee 
without domesticating here. There 
being no corporation to be bound, 
those participating, whether stock- 
holders, officers or other agents, in 
the doing of the business which 
gives rise to the demand, are held 
liable.” 

The distinctions drawn in the 
Equitable Trust Company case 
should be kept in mind. There 
stockholders of a non-complying 
foreign corporation in Tennessee, 
participating in the conduct of its 
business in the state were held 
liable for the payment of its debts 
arising out of interstate transac- 
tions. And the distinctions in that 
case are very material as to whether 
or not stockholders must shoulder 
the debts of the unqualified foreign 
corporation for as the court further 
says: “It must be borne in mind 
that the prohibition of our statutes 
is against the doing of business in 
this state without domesticating 
here. It is a violation of this 
prohibition which results in indi- 
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vidual liability. The corporate curred in the doing of business in 
cloak does not protect the par- Tennessee, unless the corporation is 
ticipating individuals from liability domesticated here.” 

for those obligations which are in- 


Domestic Corporation 


California. 

Effect of non-compliance with section 296 C. C. requiring filing 
of articles with clerk of county in which principal business is trans- 
acted. In March (1927) number of The Corporation Journal, page 
342, was reported the case of Midwest Air Filters Pacific, Inc. v. Finn, 
251 Pac. 340, in which the California District Court of Appeals (First 
District) held that a contract of the corporation was void because 
of non-compliance with section 296 C. C., requiring the filing of the 
articles in the county where the principal business is to be transacted. 
The Supreme Court of California now reverses that holding and affirms 
a decision of the Superior Court saying that this particular question 
has arisen in other jurisdiction having statutes substantially identical 
with section 296. Research discloses that where the requirements 
of the law as conditions precedent to organization have been fully 
complied with and the stockholders and directors have proceeded to 
act under the corporate franchise, the entity becomes a de facto cor- 
poration notwithstanding its noncompliance with a statute requiring, 
as a condition precedent to the transaction of business, the filing of a 
copy of the articles of incorporation in the county where the principal 
business of the corporation is to be transacted. The contract was 
therefore valid. . Midwest Air Filters Pacific, Inc. v. Finn, et al, 258 
Pac. 382. Simeon E. Sheffey, of San Francisco, for appellants. James 
C. Espey, of San Francisco, for respondent. 


Canada. 


Stock dividend. The following headnote appears before a decision 
of the Ontario Supreme Court, in the Dominion Law Reports, in a 
case involving a dividend: “A resolution authorizing the distribution 
among the shareholders of stock of another company held by the 
company, is not a resolution declaring a dividend, unless the share- 
holders have unanimously agreed to accept the dividend in that form 
or the option is given the shareholders to take their dividend in specie 
or in cash.” James v. Beaver Consol. Mines, Ltd., 3 D. L. R. 163. 
H. H. Davis, of Toronto, for plaintiff. W.N. Tilley, K. C., and W. D. 
McPherson, K. C., both of Toronto, for defendant. 


Delaware. 


Cumulative voting. In a bill to review an election of directors cer- 
tain ballots were deposited on the theory that cumulative voting was 
permissible. The judges of election took the view that such voting 
was-not permissible. Regarding this point the Court of Chancery 
of Delaware holds that the judges were correct. While the statute . 
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allows the cumulating of votes, yet it is allowed only when the cer- 
tificate of incorporation so provides. The certificate of this corpo- 
ration contained no provision for cumulative voting and hence such 
voting was not permissible. But, the court adds, the judges were not 
justified in rejecting the ballots entirely as void. The count should 
have been made of the voting strength of the shares as defined by the 
law, and the voting strength as defined by the voter’s mistaken views 
should have been ignored. Chappel et al. v. Standard Scale & Supply 
Corporation et al., 138 Atl. 74. Andrew C. Gray, of Ward, Gray & 
Ward, and E. Ennalls Berl, both of Wilmington, and with them 
Robert T. M. McCready, of Pittsburgh, Pa., for complainants. Charles 
C. Keedy, of Wilmington, for defendants. 


Appointment of receiver for Delaware corporation. In a bill based 
upon a statute authorizing the Chancellor in his discretion to appoint 
a receiver for an insolvent corporation upon the application of any 
stockholder or creditor, it appeared that general receivers had been 
appointed by a federal court. Of this appointment, the Court of 
Chancery of Delaware says that while the existence elsewhere of a 
general receiver for a Delaware corporation is a circumstance of very 
great, if not decisive, weight on the question of discretion, where the 
essential element of insolvency is shown, such circumstance has no rele- 
vancy whatever to the question of whether insolvency exists. Unless 
the fact of insolvency is either admitted in the foreign proceedings 
or judicially found upon evidence in a suit of which the finding court 
has jurisdiction, the court should, in determining whether insolvency 
is shown, view the case entirely aside from what the foreign court 
has seen fit to do and decline to allow the existence of the foreign 
receivership to have any prejudicial influence in the judicial act of 
forming a judgment upon the evidence. The court in dismissing the 
bill, concludes that insolvency at the time the bill was filed had not 
been shown with that degree of clearness required by the settled rule. 
Manning v. Middle States Oil Corporation, 137 Atl. 79. Caleb S. 
Layton and James R. Morford, of the firm of Marvel, Layton, Hughes 
& Morford, both of Wilmington for complainant. Charles F. Curley, of 
Wilmington, and Vincent T. Follmar, of New York City, for defendant. 


Georgia. 


Stock subscription. The Court of Appeals of Georgia (Division 
No. 2) in a recent decision, says that where a subscriber to capital 
stock has complied with his contract and fully paid for his stock, and 
where the corporation, after demand upon it for issue of the stock, 
refuses to issue the stock, the subscriber may treat the contract as 
rescinded and recover from the corporation the amount which he has 
paid. Texla Oil Co. v. Calhoun, 137 S. E. 84. Dillon, Calhoun & 
Dillon, of Atlanta, for plaintiff in error. Hewlett & Dennis, of Atlanta, 
for defendant in error. 


Kansas. 


One corporation owning nearly all the stock of another, not liable 
for debts of latter. In the absence of fraud or other invidious and 
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vitiating circumstances, the fact that one corporation was instrumental 
in the formation of another corporation and owned nearly all of its 
stock does not have the legal effect of making the parent corporation 
liable for the debts of the subsidiary nor subject the property of the 
former to a lien in behalf of a creditor who claims all the assets of 
the latter under a trust deed. The above comment is from a deci- 
sion of the Supreme Court of Kansas. Continental & Commercial 
Trust & Savings Bank et al. v. Garden City Co. et al., 256 Pac. 983. 
Edgar Foster and Horace J. Foster, both of Garden City, for appel- 
lants. Wm..Easton Hutchison, C. R. Hope, and A. M. Fleming, all 
of Garden City, for appellees. 


Kentucky. 


Transfer of stock on corporate books. Where there is nothing in 
the law, or the charter, or the by-laws which prevent it, the holder 
of a certificate for shares of stock duly assigned to him is entitled 
to have the transfer made on the books of the company, showing 
that he is the owner of the stock. The Court of Appeals of Kentucky 
in affirming judgment of the lower court in awarding an injunction 
compelling transfer, adds that there may be cases where persons are 
disqualified from owning shares of stock in a certain corporation by 
reason of the provisions of the law under which it was organized or 
some legal provision in the charter or by-laws, but this case is not 
one of them. Mutual Telephone Co. et al. v. Jarrell et al., 295 S. W. 
865. S. W. Tolin, of Burlington, for appellants. Myers & Howard, 
of Covington, for appellees. 


Massachusetts. 


Guaranty of notes held within powers of corporation. In an action 
on certain promissory notes the principal contention advanced was 
that the guaranty given was ultra vires the corporation. On this the 
Supreme Judicial Court of Massachusetts says: “It was authorized by 
its charter to lend money upon automobiles and their accessories, 
upon leases, conditional bills of sale, or mortgages thereon, and to do 
all things- legal and incidental thereto, including the possession and 
sale of automobiles, ‘and’in general to conduct the business of financing 
sales and purchases of automobiles and automobile accessories by loans 
secured by same or by dealers’ notes.’ Under this broad power and 
authority given the corporation by its charter, it could guarantee 
obligations of J. W. Maguire Company. The indorsement and guar- 
anty of the notes were incidental to the business nominated in the 
charter, and were in the promotion of its own business.” Hare & Chase, 
Inc. v. Commonwealth Discount Corporation, 156 N. E. 893. W. P. 
Everts, of Boston, for appellant. R.G. Dodge, and L. Curtis, 2nd, 
both of Boston, for appellee. 


New Jersey. 





Contracts of promoters. Bonus stock. For a promoter to make 
his contract with a corporation which he has organized binding, he 
‘ must pursue one of four courses: (a) He may provide an independent 

board of officers in no respect directly or indirectly under his control, 
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and make full disclosure to the corporation through them. (b) He 
may make a full disclosure of all material facts to each original sub- 
scriber of shares in the corporation. (c) He may procure a ratifica- 
tion of a contract after disclosing its circumstances by vote of the 
stockholders of the completely established corporation. (d) He may 
be himself the real subscriber of all the shares of the capital stock 
contemplated as a part of the promotion scheme. In addition to the 
above the Court of Chancery of New Jersey adds that where stock 
is accepted as a bonus or mere gratuity on the sale of bonds or other 
securities of the corporation, the person receiving such bonus is estopped 
to deny the validity of the stock and that so, also, is the corporation, 
and that whatever will estop a stockholder from the enforcement of 
this claim will also estop the corporation. In considering the right 
of a corporation or stockholder to attack a transaction between a 
promoter and a corporation organized by him, it is important to con- 
sider the plan of financing and whether or not that plan contemplates 
the sale of stock to the public. If it does, then, ordinarily, the pro- 
moter is held liable to account to the corporation for his profit, and 
this is so even where all of the stock of the corporation is issued to 
the promoter in return for property transferred to the corporation by 
him, if he has in advance sold any portion of that stock to the public, 
because in such case the purchaser is then one of the real parties in 
interest at the time of the transaction, and without his consent the 
transaction will not be permitted to stand. Such a purchaser is con- 
sidered an original subscriber to stock notwithstanding that the stock 
is in the first instance issued to the promoter; but where there is no 
intention of selling stock to the public and the whole authorized issue 
of stock of the corporation is turned’ over to the promoter in pay- 
ment for the property transferred to the company by him, no one can 
complain. Allenhurst Park Estates v. Smith, Vol. V, No. 36 N. J. 
Adv. Rep. 1204. Cohen & Klein, of Newark, for complainant. Lum, 
Tamblyn & Colyer, of Newark, for defendants. John R. Phillips, Jr., 
of Asbury Park, for Russell defendants. 


Liability of directors in distributing assets of insolvent corporation 
among some of the creditors. Distribution of assets by the directors 
among some of the creditors, after a company becomes insolvent, is 
in violation of the statute, and renders them personally liable to the 
sum of the misappropriation. The Court of Chancery of New Jersey 
in allowing the complainant to amend the bill adds that upon amend- 
ment and the appointment of'a receiver, the directors will becharged with 
the funds unlawfully diverted and distributions will be ordered ratably 
among the creditors. Gill v. State Garage, Inc. et al., 138 Atl. 193. 
John V. Laddey, of Newark, for complainant. William K. Flanagan, 
of Newark, for defendants. 


New York. 


Corporations, discussion on. The New York Supreme Court 
(Special Term, New York County) says that a corporation is more nearly 
a method than a thing, and the law may treat it as a name for a useful 
and usual collection of jural relations, each one of which must be 
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ascertained, analyzed and assigned to its appropriate place accerding 
to the circumstances of the particular case, having due regard to the 
purposes to be achieved. A confirmation of this analysis of the cor- 
porate form is found in the fact that the word “corporation” has a 
variable, not a constant, meaning. The rights and obligations com- 
prised within the compass of the word change not only with time, 
but with bocality. Limited liability of the shareholders is a compara- 
tively recent invention. Limited and unlimited liability existed side 
by side, even within this state, under the Laws of 1875. The extent 
of limited liability varies under different statutes. Corporations with 
no par stock are now quite common. Methods of transacting busi- 
ness, conditions under which dividends may be declared, and all the 
details of what are commonly known as corporate activity are actu- 
ally different in different jurisdictions. Moreover, endless variants of 
those features may be conceived of without doing violence to the gen- 
eral designation “corporation.” Farmers’ Loan & Trust Co. v. Pierson 
et al., 222, N. Y. Supp. 532. Geller, Rolston & Blanc, of New York 
City, for Farmers’ Loan & Trust Co. Miller & Warner, of New York 
City for John Frederick Pierson, Thomas H. Pierson and William 
Pierson Hamilton. C. Walter Artz, of New York City for Mrs. Marie 
Hamilton Swan. Reeves & Todd, of New York City for Mrs. Julia 
Pierson Mapes. Albert Ottinger, Atty. Gen., for the State. Edward 
J. Kelly, of New York City, substituted for Curtis A. Peters, upon 
his election to the Supreme Court, guardian ad litem for Herbert 
Pierson Mapes and Henry Jeffrey Mapes. 


North Carolina. 


Failure to record resolution of stockholders. The Supreme Court 
of North Carolina says that a failure to enter a resolution of the stock- 
holders of a corporation on its minute book at the time it was adopted 
does not affect its validity. Such corporate acts can be proved by parol 
testimony, when they are not recorded. The Court further cites the 
case of Meisenheimer v. Alexander, 162 N. C. 227, to the effect that 
a stockholder in a private corporation.is bound by a corporate resolu- 
tion regularly passed im accordance with its charter and by-laws; and, 
although attended with some irregularities, a member who is present 
when a measure is formally passed, and votes for it or fails to make pro- 
test, is ordinarily concluded. Wright et ux. v. Phillips Fertilizer Co. 
et al., 136 S. E. 716. Wiley C. Rodman, of Washington, N. C., for 
appellants. Small, MacLean & Rodman and Ward & Grimes, all of 
Washington, N. C., for appellees. 


Texas. 


Liability of corporation for unauthorized transfer of stock. The 
August (1927) number of Trust Companies Magazine, page 129, calls 
attention to the fact that “corporations which fail to avail themselves 
of the matured transfer service provided by trust companies and banks 
are frequently confronted with liability because of the numerous ques- 
tions of law and practice which arise in the transfer of stock.”’ A deci- 
sion in point handed down by the Supreme Court of Texas in Shear Com- 
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pany v. Wilson et al. (36217) is digested as follows: “A bank sued a 
corporation alleging that one Wilson was the owner of a certain cer- 
tificate of the corporation’s stock and had pledged and delivered it-to 
the bank to secure a loan, which he had failed to pay; that the bank 
had purchased the certificate under its collateral agreement with Wilson 
and had presented it to the corporation for cancellation and the issu- 
ance of a new certificate in its name, which the corporation had re- 
fused to do. There was a cross action by Wilson’s wife, she assert- 
ing claim to said stock, claiming that it had been issued in lieu of a 
certificate of stock in the predecessor of the corporation, which stock 
she had previously acquired as her separate property. It appeared 
that Mrs. Wilson, at the time of the purchase of the old stock re- 
quested the president of the defendant’s predecessor to enter her name 
as the holder and owner of the stock and to issue the certificate in 
her name. This the corporation did not do, and thereafter on the 
reorganization, issued a certificate of stock in the pledge of the stock 
to the bank, Wilson had pledged the certificate with another, who, 
having endorsed the certificate in blank, had lost it and it was there- 
after returned to Wilson and delivered to the bank under the afore- 
said collateral agreement. The court held that the defendant corpora- 
tion was liable to Mrs. Wilson for issuing the stock to her husband 
with notice of her interest therein. The re-issuance of the certificate 
in the reorganized company (defendant) to Mr. Wilson resulted in 
the loss to Mrs. Wilson of the value of the shares, on the principle 
that any act done or suffered by the corporation which invests a new 
party with the ownership of shares without the due presentation and 
surrender of its certificate, renders the corporation liable to the real 
owner of the shares for their conversion. By an amendment to the 
Statute (Article 4621) of 1913 (now Article 4614), it is provided that 
joint signatures of the husband and wife shall be necessary to a transfer 
of stocks and bonds belonging to her, and the corporation’s by-laws 
and the certificate provided that it was transferable only on the books 
of the corporation upon the surrender of the certificate properly en- 
dorsed. Notice to the president was notice to the corporation that 
- the stock belonged to Mrs. Wilson. The corporation had no authority 
to treat Mr. Wilson as the real owner, even though he held under 
a blank endorsement of a prior legal owner.” 


Virginia. 

Rights of preferred and common stockholders in connection with 
stock dividend. In the instant case the question at issue is whether 
preferred stockholders (preferred as to dividends only), have the right 
to have issued to them a stock dividend along with the common stock- 
holders. On this, the Supreme Court of Appeals of Virginia says that 
when there are two kinds of stockholders, one preferred and the other 
common, when there is no difference in their status under the charter 
except a preference as to dividends, and none under statute law, the 
sale of stock to common stockholders at par, without giving the pre- 
ferred stockholders an opportunity to purchase their proportionate 
part under the same conditions, or the issuance of a stock dividend to 
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Delaware 6r 


The American Water Works and Electric Company, 
Incorporated, a Virginia corporation, was_ recently 
reincorporated under the laws of Delaware. The state- 
ment of the company to its stockholders in explanation 
of the move will be of interest to all attorneys: 


“TO COMMON STOCKHOLDERS:—A summary of 
the Plan and Agreement’for the Reincorporation of the 
American Water Works and Electric Company, Incor- 
porated, under the laws of Delaware has been mailed to each 
Common Stockholder. Upon consummation of the Plan 
American Water Works and Electric Company, Incor- 
porated (of Delaware) will own all the assets and assume 
all the liabilities of the present Company. It will continue 
the business of the present Company under the same 
management. The incorporation of the Company in 
Delaware “will mean an annual saving in franchise taxes, 
and under its new charter the Company should be able to 
finance its future growth with greater facility and economy. 
The stock of the Delaware corporation is not subject to 
inheritance taxes in Delaware when held by non-residents 
of Delaware.” 


The details of incorporation in Delaware and the cor- 
poration’s statutory representation in that state were, as 


usual with such important companies, entrusted by 
counsel to The Corporation Trust Company. 
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In its Wilmington office, glimpses of two sections 
of which are shown by the sketch above, The Cor- 
poration Trust Company maintains the largest and 
best equipped organization in the State of Delaware 
for the representation of business corporations and 
for furnishing attorneys with complete, prompt, 
systematic cooperation in all the details of incor- 
porating a.Delaware company. 

Its location at Wilmington gives the office a mail 
and railroad service not possible in any other city 
of Delaware, while its own private motor car service 
makes the Secretary of State’s office at Dover only 
an hour and a half away. 

The most experienced corporation lawyers in 
America entrust all their Delaware incorporations 
to the efficiency of this organization. 











14 The Corporation Journal 


the common stockholders to the exclusion of the preferred stockholders, 
is an impairment of the rights of the latter which entitles them to re- 
lief in equity if the stock has not been delivered, or to damages for 
breach of a contract obligation if it has. Riverside & Dan River 
Cotton Mills, Inc., v. Thomas Branch & Co., 137 S. E. 620. Malcolm 
K. Harris, of Danville, for plaintiff in error. Legh R. Page and John S. 
Eggleston, both of Richmond, for defendant in error. 


Foreign Corporations 


Iowa. 


Isolated transaction not ‘‘doing business.” In a recent decision, 
involving a foreign corporation, the Supreme Court of Iowa says that 
the statute expressly provides that the office or agency must be one 
for the “transaction of business.” This phrase has been the subject 
of much legal comment and the general rule is that isolated instances 
do not constitute “doing business” or “transacting business” within 
the meaning of those terms. Syndicate Clothing Co. v. Garfield, 214 
N. W. 598. Grimm, Wheeler, Elliott & Shuttleworth, of Cedar Rapids, 
for petitioner. E. H. Lundy, of Eldora, and C. A. Bryson, of lowa 
Falls, for respondents. 


Kentucky. 


Service of process on foreign corporation. In an action against a 
foreign corporation, the Court of Appeals of Kentucky, makes the fol- 
lowing comment regarding the presence of the corporation in the state: 
‘All the facts considered, we think they showed the doing of business 
in Kentucky, by the Georgia Southern & Florida Railway Company, 
of such a character and extent as to warrant the inference that it is 
manifesting its presence in Kentucky, and is subject to service of pro- 
cess in this jurisdiction. The proof shows that Mr. Perry, who has 
an office and an office force in Louisville of about 10 or 12 persons, is 
engaged in the solicitation and rate adjustment on domestic business, 
but that Mr. McKellar is the chief officer, and that he has an office 
and force of about the same size in the same city, and is engaged in 
the solicitation and rate adjustment on foreign business. Thus it would 
seem that the Georgia Southern & Florida Railway Company regards 
itself as well established and equipped for business in Louisville, and 
perfectly at home to everybody except the sheriff. We regard it as 
sufficiently established to be subject to suit and service of process 
here.” Makeever v. Georgia Southern & Florida Ry. Co. et al., 294 
S. W. 144. Thos. C. Mapother, of Louisville, for appellant. Hum- 
phrey, Crawford & Middleton and Trabue, Doolan, Helm & Helm, 
all of Louisville, for appellees. 


Michigan. 

Contracts for sale of stock of foreign corporations valid under Blue 
' Sky Law, not invalidated by fact that corporation was otherwise un- 
qualified. In an action involving a foreign corporation, the Supreme 
Court of Michigan says: “It is distinctly stated in the sworn peti- 
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tion for appointment of a receiver that the theatre company is a Dela- 
ware corporation and had complied with the laws of this state author- 
izing the listing and sale of its stock and with its requirements for 
reports to the securities commission. Such being the situation, its 
valid contracts for the sale of its stock are not invalidated by its other- 
wise illegally carrying on its business within the state contrary to our 
domestication law. One is not in any way dependent upon the other. 
Either may be lawful or unlawful according to whether or not the 
applicable act has been observed. Edward v. Ioor, 205 Mich. 617, 
172 N. W. 620, 15 A. L. R. 256.” Mills v. Anderson, 214 N. W. 221. 
Thomas, Shields & Silsbee, of Lansing. (Clayton F. Jennings, of 
Lansing, of counsel), for appellant. T. Rogers Lyon and Ernest C. 
Smith, both of Lansing, for appellee. 


New York 





Executicn against salary and earnings of salesman of unqualified 
foreign corporation. In an action against a salesman of an unquali- 
fied foreign corporation it appeared that there was outstanding in 
New York an execution against the wages and earnings arising out 
of his employment by the corporation. The New York Supreme 
Court, (Special term, Saratoga County) in holding that the order 
authorizing the execution to issue could not be sustained, says that 
the facts in the case did not fix the presence of the corporation in 
the state so as to make it amenable to the process and jurisdiction 
of the courts of New York. All orders secured and reports made by 
the salesman were sent to the home office at St. Louis. The salesman 
received his salary from the St. Louis office, and all reports, direc- 
tions and instructions were given to him from that office. Therefore, 
the business relations of the salesman with his employer were all cen- 
tered at the home office in the state of Missouri, and, although his 
services were performed in the state of New York, it is the reason- 
able conclusion that the contract of employment was made at St. 
Louis, and is being carried out from the Missouri office. A garnishee 
execution being governed by the principles applicable to attachments, 
‘it follows that the situs of the debt sought to be reached is in the state 
of Missouri. The res being beyond the jurisdiction of the court, the 
execution cannot be permitted. Penrose & McEniry v. Manogue, 
221 N. Y. Supp. 758. Walter H. Wertime, of Cohoes, for plaintiff, 
James H. Glavin, Jr., of Albany for defendant. 


Service on foreign corporation set aside. In a proceeding involv- 
ing service of summons on a foreign corporation, the New York Supreme 
Court, Appellate Division (First Department) says that the corpora- 
tion was organized under the laws of Maryland, had its place of busi- 
ness in Baltimore, and was not authorized to do business in New York. 
It had no place of business and no property in the state. It made the 
bulk of its purchases through correspondence or by being visited by 
traveling salesmen employed by other concerns. Occasionally some 
of its officers made-.purchases in New York. Its name did not appear 
in any New York telephone book or directory. One of its officers 








16 _ The Corporation Journal 


while in New York for part of a day was served with a summons, 
and it was error to deny the motion to vacate such service. Blume v. 
Marcus Co., 129 N. Y. Misc. 217. Samuel Sturtz, of New York City 
for appellant. Levy & Hartman, of New York City (Harry Hartman, 
of New York City, of counsel), for respondents. 


Texas. 


When foreign corporation is present in state for service of process. 
All that is requisite is that enough of a substantial part of its ordinary 
business be done in the state to enable the court to say that a cor- 
poration is present in the state. As generally held, the corporation 
may be fairly said to be present in the state and amenable to the pro- 
cess of the courts and to suit, where a continuous course of business, in 
such a sense as to be distinguishable from casual or sporadic transac- 
tions, is conducted by authorized agents within the state. The failure 
of the corporation to comply with statutory provisions precedent to 
“doing business” in the state does not render it any the less amenable 
to suit. Its presence is not required to be lawful. The Court of Civil 
Appeals of Texas, adds on authority of International Harvester Co. 
v. Kentucky, 234 U. S. 579, that even though the business done is 
interstate rather than local, this is not controlling as exempting a for- 
eign corporation from service of process. Conques v. Louisiana Western 
Ry. Co., 295 S. W. 935. S. P. Jones and Barret Gibson, both of Marshall, 
for appellant. Garrison & Watson, of Houston, for appellee. 

Sale of newspapers by foreign corporation to dealer held not ‘‘doing 
business.” In a suit by the Item Co. Ltd., upon a contract to re- 
cover a certain sum alleged to be due for copies of the New Orleans 
Item, a newspaper published at New Orleans, and alleged to have been 
sold and delivered to a dealer at Port Arthur, Texas under a con- 
tract, the Court of Civil Appeals of Texas, holds that the sale and de- 
livery of the papers under the contract was a transaction in inter- 
state commerce, and therefore the foreign corporation was not re- 
quired to have a permit to do business in order to maintain its suit. 
Item Co., Limited v. Mynn et al., 293 S. W. 670. Rose & Johnson, 


of Port Arthur, for appellant. Wistner & White, of Port Arthur, for 
appellees. 


Washington. 


Foreign corporation ‘‘doing business” in state by means of local 
“dummy” corporation. In a proceeding involving jurisdiction over a 
foreign corporation, it appeared that in an action against the New 
York Oil Company of Wyoming and the New York Oil & Gas Company, 
a corporation of Washington, that service was made on one Holton, 
who it was claimed by the New York Oil Company was the agent of 
the Oil & Gas Company, and not its agent. On this, the Supreme 
Court of Washington says that the New York Oil & Gas Company, 

sa corporation so called, was and at all times nothing more than a 
dummy, organized or attempted to be organized, and controlled by 
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the same persons who manage and constitute the New York Oil Com- 
pany; that the New York Oil & Gas Company was organized for the 
purpose, and has been used as a means through which the New York 
Oil Company was transacting business in Washington, and that Holton, 
with whom a copy of the summons and complaint were personally 
delivered in Grays Harbor county, was its agent, and of the kind upon 
whom service might be had under the statute. State ex rel New York 
Oil Co. v. Superior Court of Washington for Grays Harbor county et al., 
255 Pac. 1030. John C. Hogan, of Aberdeen for realtor. G. W. Korte 
and Hartman & Hartman all of Seattle, and W. H. Abel, of Monte- 
sano for respondents. ; 


Wisconsin. 


Making deposits by foreign corporations not ‘‘doing business.” 
Chapter 483, Laws of 1927, as follows, adds a new section, 226.045,. 
to the statutes, relating to deposits in banking institutions by non- 
residents and foreign corporations: “The making and maintaining of 
deposits and checking or other accounts by a nonresident of this state 
or by a foreign corporation in any bank, either state or national, or 
in any trust company in this state, shall not be considered as doing 
business or acquiring, holding or disposing of property in this state, 
nor considered a factor in determining whether such person or corpora- 
tion is doing business in this state, or in determining the situs of the 
property or income of such corporation or person for taxation purposes.” 


Taxation 


Arkansas. 


Franchise tax on foreign corporation ‘‘doing business’’ in state. 
This is a suit by the state to collect a franchise tax from a bridge 
company, a foreign corporation authorized to construct, maintain and 
operate a bridge across the Mississippi River at Memphis. The com- 
pany alleged that it was not liable to the tax unless it was “doing 
business” in the state and that the business done by it was interstate 
commerce. On this the Supreme Court of Arkansas says that while 
the company does not use the bridge itself, but leases it to others, it 
is leasing it, maintaining it, keeping it and its approaches repaired and 
constantly employing labor and capital in the state of Arkansas, and 
in this way is “doing business” in Arkansas. “This court has repeat- 
edly held that in case of a foreign corporation, the tax or license is 
paid for exercising its corporate powers within the state.’ The court 
adds that the tax is not based upon the doing of business in the state, 
but upon the right or privilege of “doing bpsiness”. Arkansas & 
Memphis Ry. Bridge & Terminal Co. v. State ex rel. Attorney General, 
295 S. W. 378. J. W. Canada, of Memphis, Tenn., for appellant. 
H. W. Appelgate, Atty. Gen., and E. B. Dillon and Robinson, House 
& Moses, all of Little Rock, for appellee. 


/ 
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Pennsylvania. 


Non-resident treasurer of foreign corporation held required to file 
corporate loan repoit in state. The question in this case is whether 
the duty imposed by the Act of Assembly requiring the treasurer of 
a corporation to assess and collect the tax due the Commonwealth 
upon loans held by individual residents of the state can be imposed 
upon a non-resident treasurer of a foreign corporation “‘doing business” 
in Pennsylvania, where the corporation has its home office and does 
its principal business in the state and the treasurer performs his duties 
there. ‘There is the further question as to whether that duty can be 
imposed upon the treasurer where interest is payable in the city of 
New York. In answering this question in the affirmative, the Court 
of Common Pleas of Dauphin County says: “In the instant case there 
is no reaching out to require the corporation to do anything, in the state 
of its creation, nor to require the treasurer to do anything beyond the 
confines of the state. The state of Pennsylvania simply says to the 
treasurer: ‘Your corporation has come into the state to transact its 
business. When your treasurer pays, or directs the payment of money 
to our citizens, upon which they owe a tax to the state, he should 
deduct that tax and transmit it to the Commonwealth, and for his 
failure or neglect so to do, your corporation will be held liable.’ We 
think the state may say this.” Commonwealth v. Sun Oil Co., 16 
P. C. R. 75. George W. Woodruff, Attorney General, and Philip S. 
Moyer, Deputy Attorney General, for plaintiff. McIlhenny and Lam- 
berton, of Philadelphia, for defendant. 


Virginia. 


Franchise tax based on authorized maximum capital stock. In a ° 
proceeding for refund of franchise tax, the commission contended that 
the tax should be based on the maximum authorized capital stock 
ascertained from the charter or some amendment thereto; and the 
corporation that it should be ascertained by examining the stock 
statement and bond statement on its files and by making further in- 
vestigation. The Supreme Court of Appeals of Virginia says that the 
statutes require the commission to ascertain the amount of authorized 
maximum capital stock of the corporation and this means the maxi- 
mum capital stock which the corporation has the authority or legal 
power to issue. When the commission examined the charter to ascer- 
tain the maximum authorized capital, they ought to have seen, that 
it contained a self-executing provision by which the authorized capital 
could be decreased without instituting a proceeding for that purpose 
under the statute. Being thus put upon notice, it was the duty of 
the commission to make such further investigation as may be neces- 
sary to ascertain with reasonable certainty the authorized maximum 
capital stock which the corporation has the authority to issue, at the 
time of the assessment. Refund was therefore allowed. Superior Steel 
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Corporation v. Commonwealth, 


136 S. E. 666. Williams & Mullen, 


Guy B. Hazelgrove, and Ralph T. Catterall, all of Richmond for appel- 


lant. John R. Saunders, Atty. 


Gen., for the Commonwealth. 


Federal Tax Matters 


Outstanding features of a few of the many interesting rulings and 
decisions since the last issue of The Corporation Journal to September 20, 
in The Federal Tax Service of The Corporation Trust Company are 


briefly summarized here. 


to the above named Service. 


Collection of tax for a particular 
year being barred by the statute of 
limitations suit will lie against the 
collector who credits against the 
amount of tax alleged to be due 
for such year the amount of a credit 
on account of tax over-paid for a 
subsequent year, for the amount of 
such credit thus applied, though the 
collector who applied the credit is 
another than the one to whom the 
excess tax was paid, though no re- 
fund claim was filed for the par- 
ticular amount for which suit is 
brought, and through suit for recov- 
ery of taxes erroneously collected 
may be barred by the statute of 
limitations, and recovery is had. 
Collection of the tax after the stat- 
ute of limitations thereon has run 
and after the time fixed by the 
Commissioner by official announce- 
ment for the expiration of unlimited 
waivers is prohibited even-though 
assessment be made by virtue and 
during the period of continuing ef- 
fect of such waiver. Revenue Act 
of 1921. United States District 
Court decision, Northern District of 
Ohio, Eastern Division (Part 1, 
94819) ... An “Automobile In- 
demnity Association” (reciprocal or 
inter-insurance) held to be an asso- 
ciation. Revenue Acts of 1917, 
1918 and 1921. United States Cir- 


The complete reports should be examined to 
determine the extent of their application. 


it must be remembered, are not necessarily final. 


These decisions and rulings, 
The citations are all 


cuit Court of Appeals decision, 
Seventh Circuit (Part 1, %4828) 
Receivership fee received at 
end of receivership proceedings for 
services rendered over several years, 
the amount of which was dependent 
upon the outcome of such proceed- 
ings, is income in the year received. 
United States District Court deci- 
sion, District of Massachusetts 
(Part 1, 4860) . . . An allottee of 
Indian lands may recover income 
taxes paid by him upon oil royalties 
derived from tax-exempt lands al- 
lotted to him as a member of the 
Choctaw Tribe of Indians even 
though the claim for refund was 
filed after the statutory period. 
All Acts. United States District 
Court decision, Northern District 
of Oklahoma (Part 1, {[4920) . 
Installment dealers in personal 
property changing from the straight 
accrual to the installment basis of 
reporting income must include as 
income a proper proportion of all 
installment payments received for 
the year the change is made and 
in subsequent years on account of 
sales effected in prior years, even 
though some payments relate to 
sales the entire profit from which, 
in accordance with the method of 
returning income then employed, 
was taxed as income in the years « 
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such sales were effected (Part 1, 
BTA Dec. 2687) .... Traveling 
and other necessary expenses in- 
curred by officers of a corporation 
in carrying on its business are de- 
ductible in computing the corpora- 
tion’s taxable income, when such 
expenses are duly authorized and 
are shown to have been ordinary 
and necessary business expenses 
(Part 1, BTA Dec. 2689). . 

Where securities received by a de- 
cedent from the estate of one who 
died within five years prior to dece- 
dent’s death were subsequently 
paid off at maturity, liquidated or 
sold, and the proceeds deposited by 
decedent in a general bank account, 
Held, that securities purchased from 
such account are not property 
which can be identified as having 
been acquired by the decedent in 
exchange for property received as a 
share in the estate of a person who 
died within five years prior to dece- 
dent’s death. Revenue Act of 1918. 
United States District Court deci- 
sion, Eastern District of Pennsyl- 
vania (Part 2, Estate Tax, §999- 
16) .... Liberty bonds constitu- 
ting part of the trust estate of a 
non-resident alien decedent, who 
had not been engaged in business in 
the United States, should not be 
included in his gross estate, under 
the Revenue Act of 1918. United 
States District Court decision, 
Southern District of New York 
(Part 2, Estate Tax, 9999-69) .... 
Income bonds claimed to have been 
issued for good will of a predecessor 
corporation, payable only from the 
net earnings of the corporation, the 
books of account showing neither 
the bonds as a liability nor good 
will as an asset, redeemed prior to 
1917, may not be included in in- 
vested capital. Revenue Acts of 
197, 1918, 1921. United States 


District Court decision, Southern 


* District of New York (Part 2, Ex- 
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cess Profits Tax, §2823) . 


. Acor- 
poration not engaged actively in 


business, making some loans to 
stockholders (with one exception) 
and collecting interest thereon, or- 
ganized to hold and conserve the 
assets of an estate consisting of 
stocks, leaseholds, timber lands, and 
life insurance renewal commissions 
until they could be disposed of ad- 
vantageously, and to distribute the 
avails among the stockholders, who, 
except for two holding qualifying 
shares, were the heirs to the estate 
held subject to the capital stock tax 
for 1921, 1922 and 1923. Revenue 
Acts of 1918 and 1921. United 
States District Court decision, Dis- 
trict of Minnesota, Third Division 
(Part 2, Capital Stock Tax, 3270) 
.... A trust of the Massachu- 
setts type under which the trustees 
had power to hold certain prop- 
erty and to reduce it to cash for 
division among its owners within 
a specified period, and the bene- 
ficiaries had power only to assent 
to a modification of the declar- 
ation of trust suggested by the 
trustees is not an association sub- 
ject to the Stamp Tax imposed by 
the 1918 and 1921 Acts on the issue 
of stock by a corporation. Revenue 
Acts of 1918 and 1921. United 
States District Court decision, Dis- 
trict of Massachusetts (Part 2, 
Stamp Taxes, $4048) .. . . Taxes 
refunded under an order of the 
Commissioner of Internal Revenue 
acting within his statutory jurisdic- 
tion, cannot be recovered by the 
Government in a suit for taxes due 
and unpaid, in the absence of evi- 
dence that the refund was pro- 
cured through fraud or mistake. 
Revehue Act of 1918. United States 
District Court decision, Eastern 
District of Michigan, Southern Di- 
vision (Part 2, General Adminis- 
trative (8156). 
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Notes 


In furtherance of the announced 
plans of Standard Oil Company of 
New Jersey for the segregation of 
its various assets, two new corpora- 
tions were organized during the 
month of August—Standard Ship- 
ping Company, with a capitaliza- 
tion of $40,000,000 (consisting of 
400,000 shares of $100 par value), 
and Standard Oil Company of New 
Jersey with a capitalization of $200,- 
000,000 (consisting of 2,000,000 
shares of $100 par value). Both new 
companies were incorporated under 
the laws of Delaware and for both 
companies The Corporation Trust 
Company’s services in incorpora- 
tion were employed by the attor- 
neys, and that company named as 
statutory agent in Delaware. 


Announcement is made on an- 
other page of this number of The 
Corporation Journal of the forth- 
coming publication of Poor’s Reg- 


ister of Directors of the United 
States, in which Poor’s Publishing 
Company and The Corporation 
Trust Company are collaborating. 
The Register will be an annual 
publication. 


The Westinghouse International 
Brake and Signal Company was in- 
corporated in Delaware recently, 
with a capitalization of 1,000,000 
shares of no par value. The Cor- 
poration Trust Company’s services 
in incorporation were, as usual in 
important organizations, employed 
by the attorneys, and that company 
named as statutory agent in Dela- 
ware. 


352 corporations were organized 
under the laws of Delaware from 
August 20 to September 20, as 
against 401 for the preceding 30- 
day period and 330 for the corre- 
sponding period of 1926. 





Some Important Matters for 
October and November 


. This calendar does not purport to cover general taxes or reports to other than 
state officials, or those we have been officially advised are not required to be filed. 
The State Report and Tax Service maintained by The Corporation Trust Company 
System sends timely notice to attorneys for subscribing corporations of report and 
tax matters requiring attention from time to time, furnishing information regard- 
ing forms, practices and rulings. 


Greorcia—Certified Statement for Registration due on or before 
November 1—Domestic and Foreign Corporation. 

New Mexico—Annual Franchise Tax due on or before November 30.— 
Domestic and Foreign Corporations. 

New Yorx—Supplementary franchise tax return due on or before 
November 30—Domestic and Foreign corporations whose entire 
authorized capital stock was not issued prior to July 1 of current 
year. 

Utran—Corporation License Tax due between November 15 and December 

15—Domestic and Foreign Corporations, 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the following 
supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Journal: 


Analysis of Recent Amendments to Delaware Corporation Laws. Complete 
text of these important new features together with explanation of their 
effect. 

What Constitutes Doing Business. A 128-page pamphlet containing brief 
digests of 301 decisions selected from those in the various states as 
indicating what is construed in each state as “doing business.” 

Six Points to Watch in Incorporation. A valuable reminder for attornevs 
when planning a corporate structure or drafting incorporation papers. 

Two Notable Certificates of Incorporation. Certificate of Standard Oil Com- 
pany of California, and that of Tide Water Associated Oil Company. 

Certificate of Incorporation of Pullman Incorporated. Pullman Incorporated 
was the first internationally known corporation to take advantage of the 
new features of the Delaware law as amended in 1927, and its charter will 
therefore be of great interest to lawyers. 

Safeguarding Stock Transfers. Dealing with the many pitfalls in trans- 
ferring stock on a corporation’s books. 

Delaware Corporations. Presents in convenient form a digest of the Dela- 
ware corporation law, its advantages for business corporations, the at- 
tractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation. 

Shares Without Par Value. Explains some of the advantages of such shares 
and presents brief synopses of the statutory provisions for issue in the 
39 states in which they are authorized. 

Paying Too Much in Taxes. Shows how taxpayers may unwittingly make 
themselves liable for more income tax than is necessary. 

When Doing Business Is Illegal. A brief discussion, illustrated by many 
actual examples taken from the court records of various states, of the 
difference between “Interstate” and “Intrastate” business. 

Revenue Act of 1926. A reprint of the law as furnished to subscribers to 
The Federal Tax Service of this Company. 

Amendments to New Jersey Corporation Laws. Full text of the ten amend- 
ments passed at the legislative session of 1927. 

Transfer Requirements Chart. This supplement to The Stock Transfer 
Guide and Service shows the classifications into which requests for 
stock transfers are divided and how the principal requirements for each 
classification may be determined, either by the transfer agent or the 
individual desiring transfer made. 

Lawyers’ Preliminary Work Sheets. Large sheets for the double purpose of 
reminding counsel of all the various points on which he may need informa- 
tion from his client before starting the preparation of incorporation 
papers, and furnishing a convenient medium on which to record such 
information in rough but systematic form for later reference. 
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listing over 60,000 
directors or part- 
ners of more than 
20,000 leading bus- 
inesses. 


ny 2500 pages, 9x13, 
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The directorates of more than 20,000 industrial, 
public utility and railroad corporations, banks and 
insurance companies, were analyzed by Poor's 
Publishing Company in collaboration with The 
Corporation Trust Company, to gather and prepare 
the information in this new Register—information 


never before collated and published. 


The Register lists alphabetically the 
more than 60,000 individuals who may 
be said to hold in their hands the direc- 
tion of America’s business affairs through 
their directorship of the leading business 
institutions. 

For each one it shows his principal 
business and business address, all the 
other companies (so far as available) of 
which he is a director or partner, and his 
home address. é 

The uses of such a Register are almost 
innumerable. The banker, the trust 
officer, the credit man, the lawyer, the 
appraiser, auditor or accountant; the 
broker, the capitalist, the sales director, 


the corporation executive; the hotel man, 
the newspaper man, the merchant, the 
contractor, the seller of important service, 
equipment or merchandise—all, in fact, 
who frequently need to know, quickly 
and authoritatively, who a man is and 
what he amounts to, or what his affilia- 
tions and interests are, or what kind of 
people the directors of a corporation are, 
—all such will find this Register a source 
of never before procurable information. 

The price is $30. Book orders now for 
the first edition (scheduled to be pub- 
lished February 1) as it will be limited to 
only a few copies more than the number 
actually on order at time of going to press. 


THE CORPORATION TRUST: COMPANY’ 
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120°EROADWAY, NEW YORK, N. Y. 





The Corporation Jou rnal 


If litigation—between the 

heirs of one of your com- 

any’s stockholders, or 

tween a stockholder and 

an outside party—or if in- 
vestigation—by an un- 
friendly stock interest or by a 
state or Federal taxing body— 
should require you suddenly to 
produce your stock records for 
searching legal examination, could 
you comply without uneasiness 
as to their clarity, accuracy and 


completeness 


The proper keeping of a 
corporation’s stock records 
has in these days become a 
matter of too much conse- 
quence in too many differ- 
ent ways to be left to less 
than expert and unflagging 
care. The Corporation 
Trust Company’s intimate 
experience with the various 
situations that arise in a 
corporation’s affairs espe- 
cially and peculiarly fits it 
for this work. Its service 
as transfer agent and cus- 
todian of the stock books 
brings a feeling of ease and 
security to a corporation’s 


officers and directors. 











